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THE LAW OF SCOTLAND

RELATIVE T

THE POOR.

CHATTER I

AUMMARY OF STATUTES AND PROCLAMATIONS.

1. Tue law of Scotland relative to the provision for the
poor iz founded on statutory cnactment.!  The greater part of

1 To the very valnahle treatisa on the Poor-Laws, Dy Mre Blonypanny
of Pitmilly, formerly one of the Jndges of the Conrt of Session, it is, with
mueh learning and ingennlty, contended that these iz, * Independently of
the statntes confirming it an inloront right i the posr who have ot
the means of subsiztence, to be supplied with the necessaries of lite,” I
must necezsarily fecl much diffidence in ventoring to oppose the opinion
of an individual of 2o much learning, judgmeot, and experience, even i
it were not snpported by the dictom of Tord Stair, which he addnees in
confirmation of it; butal the same time I feel ealled apon to state the
grommds on which T have o my former editions, and in this, laid down
the position, that ¢ the law of Scotland, relative to the provision for the
poor, is fonnded on sletatory eonctment.” T moy premise that T entivsly
concur with Mr Monypenny In reprobating, on peneral principles, © the
iden of the statotory law in favour of the poor being an attempt to enforce
by Act of Parllament the nawral doties of charity and benevolenes,"
althongh, in so far ag the views of the framers of our Seottish statntes are
coucerned, they certainly progéeded on that ootion.  This is ¢lear from
the preamble to the enactment of a compnlsory assessment by the Aet
1579, whieh iz in these words :—** And peedng charitie wald, that the pure,
nged, and impotent persones, suld be a2 necezzarilie provided als the vaga-
boundis and strang begerars repressed, and that the aged, impotent, and
pure peopll subd have lndging and abiding-places to setile themselves

A



g SUMMARY OF THE CIALR. 1.

our acts of Parlinment, however, had for their chiel object
the suppressing of begging, and till the recent act of her pre-

intil, it is THEREFORE thonglin cxpedient, statute, and ondained,” &e.
In like manner, both In this statute and the proclamations, the inposing
and eomplying with the nssessment is termed a * charitable deed,” and
“ Christian dutv.”  Apresing, however, so for, T eannot concor with his
other propoaition, that the poor have any right antecedent to statote amd
forming the groundwork of our legislatlve cnactimests, bot eonceive that
these are founded solely on policy amd expediency ; with this special
qualification, that whenever the Leplslatore, for the porpose of suppress-
g vagraney by sturdy hegeoars, prohibited geuerslly all asking of alms,
or sireumecyibed the liberty naturally belonging to all poor persebs, with-
ont means of subsistence, of calling forth in theiv own favenr that fecling
of charity which (God for thelr relief bath implanted in the breasts of
men, there did thewce arise a right, fn cquity, on the part of the poor, to a
provision, in liew thereof, from the comeennity, whe, for purposes of
gencral policy, deprived them of their natoral liberty in the asking of
alms, and in craving performance of that obligation of charity, which,
however poewerfnl in consclence and towards God, eannot be enforced by
hnman laws, and that had the community not given effect to thiz right,
thiy would have violated the clearcst prineiples of justics. Such right,
however, was not antecedent to the statotes, but argse from the caaet-
ments themselves, which rendered a provision for the impotent poar g
pegessary counterpart of tho restraint imposed en their natoral liberty
and inherent right of appealing to the charity of their fellow-men ; and
indeed the Act 1579 wonld almost scem to leave Lo the paunpr the option
of exercising this liberty, or of accepting the provision iu lien of it, since
it appoints the administrators of the funds * to see whatl they may ba
maid content, of their awn consentis, to accept daylie, to live unbeggand.”
Tha snpposed antecedent right to support, on general principles of Iaw,
and independent of positive enactment, is rested by Mr Monypenny, fal-
lowing Lord Stalr, on an obligetion said to be “ implied in property.”
Lord Stair first disposes of the olligation of charity, classing it among
those natoral obligations in regard 1o which, * though the oliligation be
to duticy relating to wan, yet thore i3 uo correspondent right or power of
compulsion in the man, and so the creditor is God, and man is = third
party to whose behoof the obligntion i3 imposed, hut who hath neither
power of exaction for himsolfy, nor of viedieation for God.  Snch (he con-
tinmes) are the obligations of beneficence generally, and particularly of
charity to the poor, assistence to those in hazard, and relief of the
oppressed ; for natoral reason will teach us, that though these do nata-
rally oblige ns, vet they in whose favour they are cannot compel ns,
For example, we are bound o give alms to the poor, yot none will affirm
that the poor can extort it or take it by force.  "Tis true that in the posi-
tive law of any nation, or other association, there is in the very nature of



CHAP. L ATATUTES AND PROCLAMATIONS. 3

sent. Majesty, that which now forms the principal subject of
attention in relation to the poor, was comprised in a fow sen-

the association, a doty of assistanee for the common interezi into which
they are associate; but that & nal @ nafureal, buf o veluntery obligation, How-
ing from the voluntary assoeintion or union. Likewise, all the people are
bound to concur amd sssist logal exeention, and v some plrces o contribubs
ly such g proporiéon fo the poor, but these are only positive dows having S
Soree and noture of contracts,”  In afterwards, however, treating of property,
hia Lordship ohserves,  YVen, there is duplied o property an obligation to
give, in eases of necessity, to those who bave not wherewith Lo exeliangs,
and eannol otherwlse preservi their 1ifs bout with the abligation of recom-
pence when they are able; for human necessity doth also infer this; but
it maosi be a real, and wot a pretended or felpned necessity, &e. And™
(continnes s Liondship, somewhat ineonsigtently, as T ventore to think,
with hiz previows statement alveady quoted a5 to the obligation to contri-
bute ** a proportion to the poor,” belog ln virtue of * positive laws having
the foree and sadere of contracts™) * this 18 the ground of the obligation
to aliment the poor, which, thomgh it also floweth from fhe oblipation of
charity, yet, as it hath been shown before, that obligation hath no deter-
minate bownds, but i3 lsft to the discretion of tho giver, not of the
lfemaniler, and 50 can he no warrant for taking by force and withont the
proprictor’s conzent.”  Hiz Lordship would beve soem Lo eountendnes tiu
idea, that slthough, as previondy Laid down, a person in absolute want
wonld not be entitled to take the property of another by foree if be rested
hiz doing s0 on the obligation of chacily, yob waould be fully justitiod fy
simply attributing his act to the enforcement of the obligation implied in
property.  But, paesing this, 1 observe, that there ean be no doubl thol
the posseszor of property, or of any other means of relieving the necessities
of hig fellow-creatures, = wuder an obligation to do 20; buot the question
iz a8 b0 the meture of that obligation. Ts ity in regand to the proprietor,
# eivil obligation consequent on the civil right of property, apart from the
natural obiigation which i3 incwmbent on all men aceording to their means,
whether of contriboting property or service, but which i= not of itz own
nature enforeible by the party in whose favour il existz? I vesturs,
with preat deforence, to thiok that there ia nothing in the eivil nght of
property ereating snch an obligation on the one hand, or the correspondens
right on the other. Anp Individual withoot funds beyvond what i3 neess-
sary for his own subsistence, if by his porsomal serviees he canald in
saving another from starvation, or from death throngh any other means,
is umder an obligation to exert them for thiz end: but, undeniably, it i3
a merely natural obligation, and not civil or enforcible apart from positive
enacimenl.  Then what change doca the possession of property make in
the natare of the obligation mewmbent on bim? It affords bim oo mean
which he did not before possess of contribufiog to the necesaities of the
poor man ; but the obligation to employ this mean in his favour, isexactly



