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PREFACE.

A limited edition of this little worle has been printed,
with & view of submitting it to friends of the author, aud
others, who, he may have reason to suppose, are inter-
ested in political science. But in submitting it even to
this limited class of readers, the author ia painfully con-
scious, from experience, that both the subject of the work,
and the method in whieh it is treated stand in need of
apology.

In regard to the subject,—which is Jurisprudence,—
its stuily in England and this country, within the last
fifty years, hae fallen tnto alinest entire negleet; and theve
is now no subject more generally ynpopular. The general
reader rogarde it as belonging peculiarly te the provinee
of the lawyer, and the lawyer, in general, as a study of no
practical utility, and, with which, consequently, he has
no concern. And the few who are addicted to philose-
phy, turning to the works of the modern English jurists,
find there something whish beare no resemblance to resl
Jurisprudence, but which haz ualurpen] ita place, and even
its name,

This so-called jurispradence is the thegry of Austin,
(the prineipal subject of our review,) which has become
80 generally received and ﬁrmly estnblished in Eng]ish
philesophy as to occupy exclusively the whole field of
Jurisprudence. But this theory, as will be shown more
fully in the body of the wark, asscrts, as its fundamental
prineiple, that the law (Jua) is merely an expression
of the arbitrary wiil of the government, or state; and,
consequently, that rights, and Justice or Right, are
the mere creaturee of that will. Hence, if the theory
be true, it follows that Jurisprudence,—which, as univars-
ally conceived by all but the modern English jurista, is



it

the Science of Justice or Right,—ean have no existence.
There is nothing, therefore, to surprise us in the fect
that the atudy of the subjoct has fullen into decay. For
true Jurisprudence, so far as opinion can effect sauch » re-
sult, has been abolished in England snd English-speak-
ing counlries; and the pseudo Jurisprudence that has been
substituted for ity as may be verified by reference to the
durrent works upon the subject, iy, of all others, the dreari-
cat and the moat uninviting.

But real Jurisprudonce, the science of Hights, or of
Right or Justice, is, in fact, the seience of the necesaary
conditiona of vational gocial life, and thercfore the fun-
damental part of Folitical and Social Philesophy. And,
as of all the departments of the Seience of Hluoman Na-
ture it is of mest transcendent and vital impn-rl.ance. B0
it excels them all in the seientific rigor of ite method,—
which approackes nearly ta that of Getmetry,—and, can-
sequently, in the certainty of its vesults, Henoce, if we
leave out of view ite fortunes in Englaad during the pres-
ent contury, no other braneh of philosophy has had a
grander history ; nor is there another that excels, or even
equals it, either in the genius of those who have devotad
themsclves to its stuidy, or in the luterest and beneficence
of the results achieved. For amiong its devotés, (or, as
Celsus calls them in the passage cited below, ita priests,)

*¢ Fow apt avs bol gf ®aed, of which some one deeervedly calls us the
prieats ; for wa cowduct the cull or religion of Juatice, abd profess the
koowledge of tha Gomd and the Equal, separatiog the equitable from
theineqaltabla, anddistinguishiog the lawful irom the unlawfal * = =
following, It 1 am not decelved, & true, And not & spurious philosophy."”
Pandeeta [1., 1,5 1. J
are numbered all the great philosophers of the world, from
Soorates, Plato and Aviatotls, to Kant and his followers,
inclusive ; and umong its achievements, the development
of the Roman Law, the reconstruction of political society
in Europe, when emerging from the anarchy of the dark
ages, andl the insutution of International Law or Right.
In short, ita history s the history of human civilization ;
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for civilization itsell, in the proper sense of the term, is
merely the capacity of a people for socinl life, or, in other
waorda, its eapacity for realizing justice; and Jurisprud-
ence may, therefore, without impropriety, be said to be
the Science of Civilization,

From this science and its literature, consisting of the
best work of the greateat intellects of the race, and to
which in the continental countries of Europe fresh addi-
tions are being constantly made, Eng]ish—spcaking peo-
ples, since the advent of Bentham and Austin, and by the
predomimmce of their philosophy, have been effectually
isolated ; and it may, therofore, with confidence be asserted
that no task ean be nobler, or, to the philosophic mind,
more intevesting, thun the one [ have here, however inad-
egquately, atiempted ; nemely, to refute the fantastic and
perniciona theory by which the English mind hog been so
long Jomingted, and by which, for the time being, it has
been redused, in its capneity to deal with jural and polit-
ieal sclenee, to a state approaching imbecility, and te re-
habilitate in our widsr true Jurisprudence.

It remaing to add s few words in cxplanation of the
method in whieh the subject of the work is treated; which,
with the average rveader, it is to be feared, will prove
¢qually unpopalar ae the subject itzelfl. The meodern
English theory of Jurisprudence Is universally admitted
to be the creation of Austin; by whom the loose and pop-
ular notions of Bentham were reduced to w rigidly coher-
ent system. But Auwetia hinself, for his fundamental
principles, drew largely upon Haobhes, whose philosophy
ia thus oecessarily brought within the scope of our in-
quiries. The histm‘y of modern English Jurigprudence,
therefore, consists, almost éxclusively, of the worke of
Hobbes and Austin; and henee our investigationg will,
in the main, be confined to n review of their reasoning.
Now, it heppens that the works of Hobbes aud Aupstin
present the most strlking anid instroctive examples any-
where presented,—and, in modern times, almost the only
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and especially in geometry, and aleo in the writings of the
classical jurists of the Roman law; and, at least in our
investigations, it can never be departed from without the
risk of error, Of the sasontial characteriatios of this style
the writings of Hobbes and Austin are among the best ex-
amplea; the former, on the whaole, superior; but the lat-
ter, in their analytical parts, though lacking the graces
of rhetorie, excefling all others in a vighl observance of
the requirements of logiv

My own atyle I have songht eqoally to adapt to the
subject, and to the nature of our investigations, and I trost
I mny say of it, withant vanitg, with ITobbes, that while
* there v nothing I distrust more than my elocution, ney-
grtheless, I am confident, sxcepting the mischances of the
press, it is not ohacnre.””

Loa AxceLes, June 11, 1483,



